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mcnt as a power to enforce a sale ceases. It would then seem *hat the judgment in 
So long as the judgment itself exists as attachment, is only for the purpose of 
a lien, just so long the attachment lien enforcing a prior lien, obtained by an 
can be enforced by sale, and no longer. extraordinary proceeding. 

W. W. Thornton. 



Court of Appeals of Kentucky. 
CITY OF LOUISVILLE v. ANDEHSON. 

Where a party through a mistaken view of his legal rights, pays money without 
legal or moral consideration, and which in equity and conscience the other party 
ought not to retain, the party paying may recover it back in equity. The maxim 
ignorantia legis non excusat does not apply to such a case. 

The above rule applied to a case of payment of illegal taxes to a municipal cor- 
poration, although both the city and the taxpayer were, in good faith, of opinion at 
the time of payment that the tax was legal. 

A payment of taxes made in ignorance of the fact that the taxation is void, with 
knowledge that a compulsory process is at hand to coerce the demand, must be 
regarded as involuntary, and the party is entitled to recover his money. 

Where a party can plead and make his defence, a payment under protest will b« 
regarded as voluntary ; or if he has an option to cither litigate the question or to 
submit to the demand and pay the money, in all such cases, there is no compulsion, 
and relief will be denied. 

In actions for relief for fraud or mistake, the cause of action under the statutes 
of Kentucky, is not deemed to have accrued until the discovery of the fraud or 
mistake. 

Appeal from the Louisville Chancery Court. 

This was a bill in equity by George W. Anderson and others 
against the city of Louisville, in which it is alleged that the plain- 
tiffs are the owners of certain real estate within the corporate 
limits of the city of Louisville, a municipal corporation created by 
the law of the state ; that this corporation for a number of years 
not only claimed the right, but did, in fact, tax the lands of the 
plaintiffs (now appellees) for its own municipal purposes, and to 
defray the expenses of its municipal government ; that the land 
had been used during those years for farming purposes, and that 
the same had never been appropriated to, or used for, city pur- 
poses, and thai the jurisdiction, authority and government of the 
city are of no use or benefit to the land or its owner; that the ex- 
tension of the boundary of the city so as to embrace this land was 
to enable the corporation to tax it, and thereby increase its reve- 
nue, and for no other purpose ; that the taxation was unjust and 
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illegal, and is not now imposed on the land ; and that said city 
authorities have, since the collection of these taxes, expressly de- 
clared that this land was not the subject of taxation, nor does the 
corporation now. claim or assert the right to tax this property. The 
appellees also alleged that they paid these taxes under a mistake 
of law and fact, and in ignorance of their rights, and when they 
believed the city, by reason of its charter, had the right not only 
to extend its boundaries, but, when extended, had the right to tax 
all property within its corporate limits, and being satisfied, the 
same was a legal charge on the land, and that the corporation 
would proceed, as it threatened to do, to coerce a payment by a 
sale of the property, and that the corporation, on a proper demand 
made, refused to refund the money wrongfully collected. 

The city denied that the payments were made under a mistake 
of law or fact, and alleged that, in view of the location of the 
land, and its relation to the city population and improvements, 
the right of the corporation to tax was at least questionable, and 
the appellees, with a full knowledge of all the facts, consented to the 
tax, and paid it voluntarily and without even a protest. The cor- 
poration also pleaded the five years' Statute of Limitations, and 
the appellees replied that they did not discover the mistake made 
by them as to their legal rights until the 10th of January 1877, to 
which there is no rejoinder. 

The opinion of the court was delivered by 

Pryor, J- — It is plain, if the decision of this court in the case of 
Courtney v. City, is adhered to, 12 Bush 319, that the corporation 
had no right to levy these taxes, and equally as clear that the appel- 
lees paid them under the mistaken belief that the city had the right 
to impose the burden. There was no question raised between the 
corporation and these taxpayers as to their liability for the tax, and 
therefore it was not paid by way of compromise, or when the ap- 
pellees had reason to doubt the exercise of such a power on the 
part of the corporation. It is maintained by counsel for the city, 
in an argument of much force, and not wanting in authority to 
support it, that, although the city may have had no right to tax 
this property, and the payment of the tax was made by appellees 
under a mistake as to their legal rights, they cannot recover back 
the money. This is the sole question in the case. 

A demurrer was filed by the city to the several petitions, but 
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that pleading presents the same question as that arising from the 
proof. This court will assume, without discussing the facts of the 
case, that the corporation exceeded its power in levying this tax 
and requiring its payment. The proof is conclusive on that ques- 
tion. It is argued by counsel for the city, that this question does 
not arise upon any contract made between the corporation and the 
taxpayer, but by reason of a contribution imposed by the former on 
the latter for public purposes ; and when this burden is imposed, 
there is a moral and political duty resting on the citizen to dis- 
charge it ; and although the tax is unconstitutional, yet, if volun- 
tarily paid, it cannot be recovered back. 

In the case of Underwood v. Brockman, 4 Dana 309, this court 
said : " When it can be made perfectly evident, that the only con- 
sideration of a contract was a mistake as to the legal rights or 
obligations of the parties ; and when there has been no fair com- 
promise of bona fide and doubtful claims, we do not doubt that the 
agreement might be avoided, on the ground of a clear mistake of 
law, and a total want therefore of consideration or mutuality." 
This doctrine had been previously announced by this court in the 
case of Fitzgerald v. Peck, 4 Litt. 25, and was followed in the case 
of Ray v. Bank, 3 B. Mon. 510, in which it is said : " When- 
ever, by a clear and palpable mistake of law or fact, essentially 
bearing upon and affecting the contract, money has been paid with- 
out cause or consideration, which in law, honor, or conscience was 
not due and payable, and which in honor and good conscience 
ought not to be retained, it ought to be recovered back." The 
same doctrine has also been recognised in numerous other cases 
decided by this court, in all of which the court has been careful to 
say, in substance, that when the parties are differing as to whether 
a contract was entered into, or the nature and character of its 
stipulations, or have made a compromise of an honest and bona fide 
claim, the chancellor will not grant relief on the ground either of 
a mistake of law or fact. The Supreme Court of Connecticut, in 
Northrop v. Graves, 19 Conn. 548, says : " We mean distinctly to 
assert, that when money is paid by one under a mistake of his 
rights and duty, and which he was under no legal or moral obliga- 
tion to pay, and which the recipient has no right in good conscience 
to retain, it. may be recovered back, whether such mistake be one 
of fact or law ; and this, we insist, may be done both upon the 
principle of Christian morals and the common law." In the class 
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of cases arising on contracts, in which such relief has been granted, 
and when the parties not only contract but are competent to under- 
stand their business transactions, a much stronger case it seems to 
us should appear evidencing the mistake complained of, than in 
cases where corporations, invested with the power to tax, assume 
to exercise the power in plain violation of the constitutional rights 
of the citizen. The citizen has no voice in imposing the burden, 
and must submit to a proper exercise of the power, however oner- 
ous it may be ; and in determining whether the legislative action 
of the state and city government in such cases, is within constitu 
tional limits, he has the right to presume the perfect legality of 
such action, and the maxim, ignorantia legis non excusat does not 
apply. Ignorance of law will not excuse one from the violation of 
either the criminal or penal laws of his country, nor will it ordi- 
narily relieve him from mistakes committed in the business trans- 
actions of life ; but he is not presumed to know more than those 
who constitute the legislative and executive departments of the 
government under which he lives, whether state or municipal, and 
if relief can be granted in reference to contracts between individu- 
als, the stronger the necessity for the interposition of the chancel- 
lor in a case like this, where the burden is not self-imposed, or 
discharged by reason of any moral or political duty. While the 
payment of taxes is both a legal and moral duty, no obligation 
rests on the citizen to pay or submit to a void assessment ; and 
when he pays an unauthorized tax, having discharged the burden as 
a law-abiding citizen, he had the right to believe, when making the 
payment that there had been no abuse of the power to tax, by those 
to whom it had been confided. Instead of punishing the citizen 
for complying with what he believed to be his duty, by withhold- 
ing from him the money he has wrongfully paid, he should be 
encouraged to assume such burdens instead of resisting the collec- 
tion ; and this should be done by refunding him the money paid, 
when there was no legal or moral obligation upon him to make the 
payment, nor any legal or moral right on the part of the city to 
make the demand or collect the money. 

It is true that Cooley on Taxation lays down the doctrine " that 
a tax voluntarily paid cannot be recovered back ;" or says, that it 
has been held by the authorities, with a very few exceptions ; and 
"that it is immaterial in such a case that the tax is illegally laid, 
or even that the law under which it was laid was unconstitutional 
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Every man is supposed to know the law, and if he voluntarily makes 
a payment which the law would not compel him to make, he can- 
not afterwards assign his ignorance of the law as the reason why 
the state should furnish him with legal remedies to recover it 
back." 

He further says, " all payments of taxes are supposed to be vol- 
untary which are not made under protest or under the apparent 
compulsion of legal process." In Sheldon v. School District, 24 
Conn. 88, it was held, " if one's land is sold for taxes after pro- 
test, and he buys it in, it must be regarded as a voluntary payment, 
and will give him no right of action." In the case of Taylor v. 
Board of Health, 31 Penn. St. 73, the taxes had been levied 
under an unconstitutional law and paid for a series of years. 
When an action was brought to recover it back, the court said : 
" The money was paid without dispute, and he thus assented to the 
collection of tax for public purposes, and of course to the applica- 
tion of it." Relief was denied. 

In Town Council v. Burnett, 34 Ala. 400, it was held that the 
payment of money to a town clerk as the price of a license under 
an ordinance, afterwards declared void, could not be recovered 
back. All these and many more cases referred to sustain the 
position assumed by the attorney for the city; but in the last 
named case, in denying a recovery for money paid under the void 
ordinance, the court distinguishes that case from one where money 
has been paid in discharge of a void assessment of taxes, because 
in the latter case there was an apparent means of enforcing the 
illegal demand without resort to judicial proceeding, and without 
giving the party a day in court : Wiley v. Parmer, 14 Ala. 627, 
Crutchfield v. Wood, 16 Id. 702. 

While this court recognises the rule laid down in Cooley, and 
the decisions following it, we differ in the conclusion reached as to 
what constitutes a voluntary payment of taxes. In the case of 
the City of Covington v. Powell, 2 Met. 226, Powell instituted an 
action against the corporation, in which it is alleged, " that the 
money paid by the plaintiff was paid as taxes based on an illegal 
assessment made by the city, and in ignorance of his rights, or of 
the fact the assessment was illegal, but he believed at the time it 
was legal and collectible." The city did not controvert the fact 
that the assessment was void, but pleaded that the plaintiff was 
apprised by the law and facts when he paid the taxes, and with 
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such knowledge made the payments voluntarily, and further 
averred, '• that the appellant had enjoyed the benefits from the im- 
provements made by the money collected under the assessment in 
common with the other inhabitants of the city." It was held in 
that case that the promptitude and obedience of the plaintiff to 
what he supposed was the law, should not prejudice his right to 
reclaim the money paid, if paid wrongfully and in ignorance of his 
rights, nor did it appear that he or his property had received any 
special or direct benefit from the money paid and therefore a reco- 
very could not be denied. The judgment of the court below was 
affirmed, and the money improperly collected ordered to be re- 
stored. In the case of City of Louisville v. Henning, 1 Bush 381, 
the latter sued the city to recover back a sum of money paid under 
an invalid assessment, alleging that the plaintiffs paid the money 
in ignorance of their rights. The city denied that the tax was 
unauthorized and invalid, but admitted that if no lawful authority 
existed to impose the tax, then plaintiffs paid the money in igno- 
rance of their rights. This court held the taxation unauthorized in 
that case, and affirmed the judgment of the court below requiring 
the city to refund the money. The plaintiffs in that case knew as 
much of the law and facts applicable to their rights as the plain- 
tiffs in the present case. They knew their property had been 
taxed, and believed the city authorities had the power to impose 
the burden, and for that reason paid it. These cases were followed 
by the case of the City of Bowling Green v. Elrod (not yet 
reported), and we find no decision of this court in conflict with the 
doctrine recognised and established in these cases. 

In the present case, both the city and the appellees acted in good 
faith. They both believed the taxation to be constitutional, until 
it was finally made to appear that both were mistaken, and that 
the city had received the money of appellees without any considera- 
tion. There was no contract or bargain in this case by which one 
undertook to pay, and the other to receive. The money was not 
paid at the instance of the taxpayer to one who was a mere pas- 
sive agent, without authority to demand or coerce payment, but to 
one who had not only the authority to receive it, but to exact pay- 
ment by levying on the property taxed, and upon the refusal of 
the appellees to pay, a sale of the property was inevitable. The 
party charged with payment has been afforded no opportunity of 
being heard, and knows that the tax-gatherer is clothed with the 
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process of the law to enforce his demand if payment is denied. 
Such a payment, or a payment made in ignorance of the fact that 
the taxation is void, with a knowledge that compulsory process is 
at hand to coerce the demand, must be regarded as involuntary, 
and the party entitled to recover his money. 

Where a party is entitled to a day in court, and can litigate the 
demand about to be enforced against him, but instead of doing so 
voluntarily pays it, he is without remedy. When he can plead 
and make his defence, a payment made under protest will be re- 
garded as voluntary, or if he has an option either to litigate the 
question or submit to the demands and pay the money, in all such 
cases there is no compulsion, and relief will be denied : Benson v. 
Monroe, 7 Cush. 131. 

In the case of the Town Council of Odlistia v. Burnet, already 
cited, where money was paid to the clerk of the town in order to 
obtain a license to retail liquor, and the ordinance requiring the 
license was subsequently held void, it was adjudged that no reco- 
very could be had of the money paid to the clerk, as there was no 
proof the payment was coerced, or any summary process compel- 
ling its payment. The party could have refused to pay the money, 
or could have tested the validity of the ordinance without subject- 
ing himself to a penalty, or could at least have refrained from sell- 
ing his liquor or goods. The payment of taxes is regarded as 
involuntary, because the tax collector has the authority to levy and 
sell on the refusal to pay. The process is summary, and in the 
hands of the party making the demand, and the taxpayer must 
submit to the levy or pay the money. The distinction is plain 
between such cases, and where the one making the payment is 
himself claiming the right, and the recipient of the money the 
mere passive agent of the corporation. We do not mean to be 
understood in recognising this distinction as assenting to the doc- 
trine that no recovery can be had in any case when the money 
sought to be recovered has been paid under a mistake of law, and 
without compulsion. 

As to the plea of the Statute of Limitations, we should have no 
hesitation in confining the appellees to a recovery within five years 
next preceding the commencement of the action, but for the statute 
providing that "in actions for relief for fraud, or mistake, or 
damages for either, the cause of action shall not be deemed to 
have accrued until the discovery of the fraud or mistake ; but no 
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such action shall be brought ten years after the time of making 
the contract, or the perpetration of the fraud :" General Statutes 
sect. 6, of art. 3, chap. 71. In this case, the appellees, to avoid 
the plea of the statute, reply that they did not discover the mis- 
take until a fixed period, and to this reply there is no rejoinder ; 
so the matter in avoidance stands confessed, and must be taken as 
true. We do not mean to adjudge that a decision of this court 
determining such taxation illegal and void will control the decision 
as to when this discovery alleged by the appellee was first made, 
as such a decision can afford no guide in determining the issue. 
The party is required to show, where the mistake originates from 
his own action as well as that of another, that he has exercised 
such diligence as a prudent man would exercise in ascertaining 
what his rights are, and five years in which to make such a dis- 
covery should certainly be held sufficient. In this case, however, 
the mistake was mutual, and both acted during the whole period 
as if the right to demand and receive was unquestioned. Whether 
this should alter the rule as to diligence, is not necessary to inquire, 
as the pleadings settle that question. 

Judgment affirmed. 



I. The decision in the principal case 
presents to us some new and interesting 
points in the law of taxation. It asserts 
a doctrine familiar to the law of Ken- 
tucky, to wit : money paid under a mis- 
take of law can be recovered back in a 
court of equity ; hut one which is not 
recognised in the majority of the other 
states. Against this doctrine we have 
the principle laid down in Burroughs on 
Taxation 266, " It is a well settled prin- 
ciple of law, that a voluntary payment 
of money under mistake of law, lays no 
foundation to recover hack the money so 
paid. When a man demands money of 
another as a matter of right, and that 
other with a full knowledge of the facts 
upon which the demand is founded, has 
paid a sum of money voluntarily, he can- 
not recover it back." 

" The rule, that mistake in matter of 
law cannot be admitted as a valid excuse, 
either for doing an act prohibited by law, 
or for the omission of a duty which it im- 



poses, is common to all systems of law. 
* Regula est juris ignorantiam caique 
nocere,' is the language of the Pandects. 
' Tgnorantia juris nan excusat, ' is the 
maxim of the common law : ' ' Kerr on 
Fraud and Mistake 396. 

" The rule is the same in equity, mis- 
take in the matter of law cannot, in 
general, be admitted as a ground of 
relief in equity:" Bank of the United 
States v. Daniel, 12 Pet. 32 ; Hunt v. 
Bousmaniere, 1 Id. 1 ; McMurray v. St. 
Louis, #-c, Co., 33 Mo. 377 ; Peters v. 
Florence, 38 Penn. St. 194 ; Gwynn v. 
Hamilton, 29 Ala. 233 ; Lyon v. Sanders, 
23 Miss. 530 ; Bryant v. Mansfield, 22 
Me. 360 ; Storrs v. Barker, 6 Johns. 
Ch. 166 ; Mellish v. Robertson, 25 Vt. 
603 ; Smith v. McDougal, 2 Cal. 586. 

These are the general principles as- 
sumed by many of the states, in re- 
ference to the law of mistake ; but con- 
fining it to the principle, enunciated 
in the principal case, we find opposed 
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the doctrine laid down in Kerr on 
Fraud and Mistake 401, as follows: 
" It appears from the authorities to be 
established in equity, as well as law, 
that money paid under a mistake of law, 
with full knowledge of the facts, is not 
recoverable ; and that even a promise to 
pay, upon a supposed liability, and in ig- 
norance of the law, will bind the party." 
Bilbie v. Lumley, 2 East 469 ; Staf- 
fordv. Stafford, 1 DcG. & J. 197 ; Bate 
v. Hooper, 5 IX, M. & G. 338 ; Elliott v. 
Swartout, 10 Pet. 137; Wheaton v. 
Wheaton, 9 Conn. 96 ; Pinkham v. Gear, 
3 N. H. 163; Hubbard v. Martin, 8 
Yerg. 498 ; Clarke, v. Butcher, 9 Cow. 
674. 

With these authorities the principal 
case is distinctly opposed, as the Court 
of Appeals, in their learned and ex- 
haustive decision, assert the contrary 
doctrine. 

In Underwood v. Brockman, 4 Dana 
314, the court say, by Robertson, J. : 
"It is well known, that all persons do 
not understand some of the plainest prin- 
ciples of law, and that no person, how- 
ever enlightened, knows all the law. 
And if one ignorant of a plain principle 
of law, without any other motive or con- 
sideration than an erroneous opinion 
respecting his equal rights and obliga- 
tions, releases a right or pays money, or 
undertakes to do any act, what principle 
of law or dictate of justice or policy, 
would require him to be bound as with a 
Gordian knot, which nothing but the 
sword could unloose ? Why should he 
be punished in such case for such igno- 
rance ? Or, why should the other party 
be enriched without any equivalent or 
merit of any kind to any extent what- 
ever ? A mistake of fact might be suffi- 
cient to entitle to relief or exoneration. 
Might not a mistake of law, in a parallel 
case, be equally availing, and for pre- 
cisely the same reason ? Undoubtedly 
it might, and we think it should." Fol- 
lowing the above decision we have in 



Kentucky, the cases as follows : Ray v. 
Bank of Kentucky, 3 B. Mon. 512 ; Gratz 
v. Redd, 4 Id. 190 ; Louisville v. Zanone, 

1 Met. 153 ; City of Covington v. Powell, 

2 Id. 228 ; Louisville v. Henniruj et. at., 
1 Bush 383. 

"It is a universal principle founded 
in reason, that no one is entitled to have 
or retain that which ex mquo et bono, 
belongs to another ; a principle found 
in every code, and circumscribed in its 
application only by positive rules, founded 
on the convenience and necessities of 
mankind :" Lawrence v. Beaubien, 2 
Bailey G23 ; Lowndes v. Chissolm, 2 Mc- 
Oord Oh. 455. 

Thus does the South Carolina court 
adhere to the Kentucky doctrine. In 
Lammot v. Bowly, 6 Har. & Johns. 525, 
the Court of Appeals of* Maryland say : 
"Where the legal principle is doubt- 
ful and one about which ignorance may 
be well supposed to exist, a person's act- 
ing under a mistake of law is a ground 
for relief in equity." 

In Bize v. Dickason, 1 T. R. 285, Lord 
Mansfield says : " Where money was 
paid under a mistake, where there was 
no ground to claim in conscience, the 
party may recover it back again in this 
kind of action." See Northrop v. 
Graves, 19 Conn. 548. 

Law is a progressive science. The 
nearer it approximates to natural justice 
as developed by the right use of reason, 
the better it answers the ends for which 
it is created. That every man should 
know the law is prima facie absurd and 
unjust. The greater number of the cases 
forbidding recovery for mistake of law 
proceed upon that maxim. Those courts 
act, too, upon the erroneous idea that by 
pi doing they arc acting upon a profound 
public policy, which forbids the encum- 
brance of court dockets with too multi- 
tidinous cases. 

By advancing public policy they deny 
substantial justice, punishing the inno- 
cent they reward one who has advanced 
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no consideration for the benefit received. 
A higher consideration of public policy 
is, that all peoples should believe that 
strict justice should be meted out in every 
case. When this is not done, a greater 
injury is accomplished than could possibly 
be done otherwise. Precedents must 
and do have proper weight, but where 
they are shown to lie inconsistent with 
reason they should not be adhered to. 
This, I suggest, the first class of cases arc, 
and that the second are the cases which 
display sound reason and correct public 
policy. 

They, the latter, assert that A. shall 
not be benefited, having advanced no 
consideration, by B.'s mistake, and that 
A. shall repay. What could be more 
reasonable and just ? Always compel- 
ling the proof of mistake to be clear 
and positive, the latter cases show the 
true rule to be followed. I think, with 
great deference, that the principal case 
has the clear weight of reason and justice, 
and that while it is opposed to very emi- 
nent authorities, it correctly enunciates 
the true rule to be followed in such 
cases. 

II. As to the second principle in the 
case, to wit : That where a municipal 
corporation has the power to sell pro- 
perty, as if under execution, without 
proceedings at law, a payment to prevent 
such sale amounts in law to duress. 

' ' Where there has been no actual con- 
tract, but money has been extorted by 
duress under circumstances which give 
to the transaction the character of pay- 



ment by compulsion, it may be recovered 
back:" Parsons on Cont., vol. 1, 395 ; 
Chase v. Dwinal, 7 Greenl. 134. "Du- 
ress is either of the person or the goods 
of the party, and the former is either by 
imprisonment by threats or by an exhi- 
bition of force which apparently cannot 
be resisted :" Cooley on Torts 506. 
" Duress of goods consists in demanding 
and taking personal property under color 
of legal authority, which, in fact, is either 
void, or for some other reason docs not jus- 
tify the demand :" Cooley on Torts 507 ; 
First Nat. Bank v. Wathins, 21 Mich. 
483 ; Bechvith v. Frisbie, 32 Vt. 559 ; 
Adams v. Reeves, 68 N. C. 134. 
" Money extorted by any undue advan- 
tage taken of the party's situation, con- 
trary to laws for the protection of per- 
sons under those circumstances," can be 
recovered back in an action for money 
had and received : Smith Lead. Cas. 
*395 n. 

In the case of Boston Glass Co. v. 
Boston, 4 Met. (Mass.) 187, it was held 
that taxes illegally claimed by the city 
of Boston as due by the Boston Glass 
Company and paid by the latter with 
full knowledge of all the facts and law, 
could be recovered back at law. 

This case was decided on the sole 
ground of compulsion. The question of 
mistake not arising. 

This decision, which is important and 
learned, we think is sustained by the 
weight of reason if not of authority. 

A. G. SlMKALI.. 

Cincinnati. 



